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Criminal Appeal No. 09(S-4) 2020 

 

IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Sri Chatra Bhukhan Gogoi, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 09 (S-4) 2020 

  

1. Sri Bipul Koch 
      …………………    Appellant. 

 
- Versus – 

 
1. State of Assam 

2. Sri Pradip Patangia 

      ………………   Respondents. 

 

A P P E A R A N C E 

 

For the Appellants  : Sri Amiya Kumar Saikia, Advocate. 

  

For the Respondent   :  Sri M. C. Baruah, P.P.  

    

Date of Argument  : 26-07-2022. 

 

Date of Judgment  : 06-08-2022. 

 

JUDGMENT 

1.  This is an appeal preferred under section 374 (3)(a) of the Criminal 

Procedure Code, 1973 assailing the impugned  judgment and order dated 

19-11-2020 passed by Smti T. D. Hazarika, learned Judicial Magistrate 1st 

Class, Sonitpur, Tezpur in connection with P.R. Case No. 1213/2018, G.R. 

Case No. 4194/2018 whereby the learned Judicial Magistrate 1st Class 

convicted and sentenced accused Bipul Koch to undergo R.I. for 15 (fifteen) 
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days and to pay fine of ₹1,500/- (Rupees Fifteen Hundred) i/d to undergo 

R.I. for 15 (fifteen) days u/s 411 IPC. 

2.  The brief fact of the prosecution case as enumerated in the FIR is 

that on 19-10-2018 during the night hours, the accused trespassed into his 

rice mill namely P.N. Rice Mill owned by the informant and dishonestly 

removed one bag containing 50 kg of paddy. On the following day i.e. 

20.10.2018 at about 9:30 a.m., when attempts were made to sell the rice in 

the mill of the informant, the accused was nabbed. It was also averred by 

the informant that time and again theft of paddy was committed at his Mill. 

The criminal law was set in motion with the lodging of the FIR on 

20.10.2018. 

3. On receipt of the ejahar, O/C of Tezpur registered the case as Tezpur 

P.S Case No. 2198 of 2018 under section-380 of I.P.C and started 

investigation. On completion of the investigation, the I.O. of the case 

submitted charge sheet No. 755 dated 30-10-2018 against accused/ 

appellant Bipul Koch & co-accused Khitish Keot u/s 380 of I.P.C with a view 

to stand trial. 

4. During the course of time, when accused entered their appearance in 

court, the learned trial court after due compliance of Section 207 Cr.P.C., 

read over and explained to accused the particulars of the offence u/s 380 

IPC to which accused pleaded not guilty and claimed trial.  

5. During trial, prosecution side examined as many as five witnesses 

including informant and the I.O. 

6. Concluding prosecution evidence, accused was examined u/s 313 

Cr.P.C. but accused denied all the allegations against him as false and 

fabricated one. However, on being asked accused declined to adduce 

defence evidence.  

7. Then, hearing the learned lawyers appearing for both sides and on 

consideration of the evidence and other materials on record, the learned 

Judicial Magistrate 1st Class vide impugned judgment and order dated 19-11-

2020 convicted and sentenced accused Bipul Koch to undergo R.I. for 15 

(fifteen) days and to pay fine of ₹1,500/- (Rupees Fifteen Hundred) i/d to 

undergo R.I. for 15 (fifteen) days u/s 411 IPC. 
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8. On being highly aggrieved and dissatisfied with the impugned 

judgment and order, the present appeal has been preferred on following 

grounds amongst others: 

   (i) That the learned trial court erred in law and fact in passing the 

impugned judgment and order dated 19-11-2020. 

  (ii) That the learned trial court has decided the matter one-sided by 

nullifying the other aspects of the case by not considering the evidence of 

other independent witnesses of the case which is highly illegal. 

  (iii) That the learned trial court gave emphasized only on the 

evidence of the complainant i.e. PW1 who has exaggerated her statement 

which is contradictory and not supported the contents of the FIR and also 

there is no corroboration in this case to convict the above accused. 

  (iv) That the learned trial court convicted the accused/ appellant 

wrongly interrupted the statement of the complainant and bring the alleged 

ingredients of Section 411 though prosecution failed to adduce any 

ingredients of offence u/s 411 IPC. 

  (v) That the learned trial court did not consider the law in right 

perspective as learned trial court cannot convict an accused based only on 

the evidence of complainant as there was no corroboration of the evidence 

of complainant. 

  (vi) That the prosecution failed to examine the vital witness namely 

Sri Naba Koch to unfold the truth in the case. 

  (vii) That the prosecution failed the establish the case against 

accused beyond all reasonable doubt and as such the sentence passed 

against accused is unjust, erroneous and against all established principles of 

law. 

9. POINT FOR DETERMINATION: 

  “Whether the impugned judgment & order dated 19-11-2020 of 

conviction and sentence of Bipul Koch passed by the learned trial court is 

perverse and unsustainable in law and fact for not appreciating the evidence 

and law in right perspective making it liable to be interfered with by this 

court in appeal?”   
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DISCUSSION, DECISION & REASONS THEREOF: 

10. I have heard argument of the learned lawyers appearing for both 

sides. 

11. Learned lawyer Sri Amiya Kumar Saikia appearing for the appellant 

assiduously assailed the impugned judgment and order of the learned trial 

court on many counts contending that at any rate the impugned judgment of 

the learned trial court is not sustainable in law and fact. It is assiduously 

contended that the learned trial court while passing the impugned judgment 

& order of conviction and sentence miserably failed to appreciate the 

evidence available on record and wrongly convicted & sentenced accused 

Bipul Koch on pure conjectures and surmises. The judgment was inflicted 

with non-reading and mis-reading of evidence on record. There was 

absolutely no credible evidence against accused Bipul Koch for recording 

judgment of conviction. Therefore, learned counsel contends that this is a fit 

case in which accused Bipul Koch deserves to be acquitted forthwith. 

12. Having heard the argument of the learned counsels and on careful 

perusal of the findings of the learned trial court as well as the evidence 

available in the case record, particularly, the evidence of PW3 Nirmali 

Patangia, it transpires that hearing about the incident of theft when she 

rushed to the house of informant, informant told that Khitish had stolen rice 

from his mill and sent the same again with one boy Naba Koch for selling in 

the mill. Then the villagers caught Khitish in the house of Bipul Koch, then 

Khitish admitted his guilt. 

13. On perusal of evidence of PW5 Pitambar Koch, it transpires that the 

evidence against Bipul Koch is clouded with doubt as according to PW5, 

accused Bipul sent another boy to sell the paddy in the mill of the informant 

which was stolen by Khitish Keot from the mill of the informant. However, 

regarding the fact that accused Bipul had kept the stolen paddy in his house 

knowing it to be stolen but there is no clear cut evidence to this effect. 

14. From the evidence of PW3 & PW5, it is seen that Bipul Koch was 

neither involved in the commission of offence of theft not he was responsible 

for keeping stolen paddy knowing it to be stolen by Khitish from the mill of 

the informant. 
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15. On perusal of the evidence of PW1 Pradip patangia & PW2 Mamoni 

Patangia, it transpires that both of them spoke about Khitish only. They have 

not spelled out anything about accused Bipul Koch to say that Bipul Koch 

had kept stolen paddy in his house knowing it to be stolen. 

16. In the impugned judgment, learned trial court, however, found 

accused Bipul Koch guilty u/s 411 IPC based on surmises and conjectures 

because there is absolutely no credible evidence emerged in the mouth of 

the prosecution witnesses to show that Bipul Koch was responsible for 

keeping the stolen paddy in his house. Merely, because accused Khitish was 

caught in the house of Bipul Koch, it does not ipso facto suggest that Bipul 

Koch had any nexus with accused Khitish Keot. Moreover, it is not clear in 

the evidence of prosecution witnesses that it was Bipul Koch who sent the 

boy to sell the stolen paddy to the mill of the informant. Therefore, this court 

do not agree with the findings of the learned trial court that Bipul Koch was 

also guilty of commission of offence u/s 411 IPC for keeping the stolen 

paddy in his house knowing it to be stolen. Moreover, the paddy was not 

recovered from the house of Bipul Koch. Therefore, the impugned judgment 

of conviction & sentence recorded by learned trial court sentencing Bipul 

Koch to undergo R.I. for 15 (fifteen) days and to pay fine of ₹1,500/- 

(Rupees Fifteen Hundred) i/d to undergo R.I. for 15 (fifteen) days u/s 411 

IPC is set aside. 

17. It is to be noted that learned trial court convicted two accused 

namely, Khitish Keot u/s 380 IPC and Bipul Koch u/s 411 IPC. However, 

since accused Khitish Keot did not challenge the impugned judgment of 

conviction and sentence, this court refrain from making any observation 

regarding the legality or otherwise of the conviction and sentence against 

Khitish Keot. 

18. In the result, accused Bipul Koch is set at liberty. 

19. Let the case record of P.R. Case No. 1213/2018, G.R. Case No. 

4194/2018 of the court of Judicial Magistrate 1st Class, Sonitpur be send 

back to the court of learned Chief Judicial Magistrate along with a copy of 

this judgment for information & doing the needful. 
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20. Given under my hand and the seal of this court on this 06th day of 

August, 2022.  

    (C.B. Gogoi) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

Dictated and corrected by me. 

            
 (C.B. Gogoi) 

Sessions Judge, 
Sonitpur, Tezpur. 

 


